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As Judge Friendly pointed out in his dissent, the deci- 
sion of the majority, dated November 24, 1976, left the 
crucial issue of this case undecided. We do not know 
whether the towing attempt, concededly a General Aver- 
age sacrifice, caused the damage ir question. According to 
Judge Friendly’s dissent, there was no dispute between 
himself and the majority concerning the proper test to be 
used to determine the crucial causality issue. Yet, the ma- 
jority let the opinion below stand even though the trial 
judge used the wrong test to reach his decision. If this 
erroneous test 1s used, this Court will have, in essence, re- 
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versed the United States Supreme Court decision of Bar- 
nard et al. v. Adams, et al., 10 How. 270, 51 U.S. 286 (1850). 


The error ot the majority’s opinion may be traced to an 
inference it improperly drew from the following observa- 
tion made at page 623: 


There was, however, no finding of fact, that the dam- 
age incurred by the shift of the vessel from position A 
to position B, was caused by the act of sacrifice, the 
towing. 


(Emphasis added) 


The majority inferred from the above observation, that th: 
trial court must have determined that the shift from A to B 
was not caused by the tow. As Judge Friendly pointed out 
in his dissent, the Trial Court made no such determination, 
and thus left undecided, the crucial issue in this case. The 
crucial issue, is, of course, 


Did the towing cause the shift in position from A 
to B? 


Before this issue can be decided, the Court must first deter- 
mine the proper test to use to decide it. Judge Knapp pro- 
posed the following, proper test, throughout the trial and 
during his colloquy with counsel after the trial: 


Did the sacrifice, the towing attempt, materially in- 
crease the possibility that the vessel would shift from 
A to B? 


(304a)* 


* Numbers in parentheses refer to pages of the appendix. 
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Unfortunately, Judge Knapp did not decide the case on 
the basis of this test, but left the case undecided by the use 
of the following, improper test: 


Would the vessel more likely than not have shifted 
roughly to position B regardless of whether the tow 
had been attempted? 


(85a) 
In his dissent, Judge Friendly observed that both he and 
the majority agreed that the former, “materially increased 


the possibility” test was the correct test of causality in this 
General Average situation. 


Let us examine why the latter test, used in Judge Knapp’s 
opinion is improper, and why its use left the crucial issue 
undecided. The improper test may be analyzed by sepa- 


rately examining each of its two portions: 
(a) ...Itis more likely than not...; 
and 


(b) . . . Regardless of whether the tow had been 
attempted. 


As Judge Friendly pointed out, “more likely than not” 
only meant that there was a 50.1% chance that the vessel’s 
shift from A to B would have happened had the tow not 
been attempted. It did not determine whether the tow 
increased the chances of the shift above whatever the 
chances were while the vessel remained in position A. 


Had Judge Knapp, or the majority actually used, and 
decided the case on the basis of the proper test, he would 
have had to hold that the bottom damage was General 
Average damage. 
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It is hard to understand why or how the towing attempt 
could not have substantially increased the risk of the 
shift from A to B. The majority agreed that, only after 
ten minutes of pulling, did the vessel begin to move from 
her strand in position A, slip opinion at 621. Thus, the 
vessel was firmly fixed at A before the tow attempt and 
probably would not have shifted to B without the attempt. 
The majority alsc agreed that, before the vessel left the 
strand, the tow line broke, and only after the tow line broke, 
was the vessel pushed sideways to port by the winds and 
waves, slip opinion 621. The tow and the parting of the 
tow line were conditions precedent to the shift to position B. 


Judge Knapp was certainly justified in venturing the 
following prediction during the after trial colloquy: 


. .. It is my guess that I will conclude that the 
pulling off materially increased the possibility of the 
shift from A to B. 


(304a) 


Had he preserved this proper test for use in his opinion, 
Judge Knapp would have been compelled to hold that the 
towing attempt did materially increase the possibility of 
the shift. 


When we direct our attention to the latter clause of 
Judge Knapp’s test, we can clearly see that the case was 
decided with a lack of understanding of the very basis of 
the law of General Average. 


The latter portion of the improper test stated: 


. . that the ship would have shifted roughly to 
position B, regardless of whether the tow had been 
attempted. 
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In other words, if the tow had not been attempted, and 
if no other means of salvage had been attempted, Judge 
Knapp thought that the vessel would likely have shifted to 
Position B and therefore, the shift could not possibly have 
been a General Average act. However, the very presence 
of the danger to the vessel while in Position A, made the 
shift a General Average act. 


Judge Knapp recognized the likelihood that the vessel 
might have been holed and completely lost in Position A. 


While the vessel was in her first position immediately 
after the stranding with her bow embedded in the 
breakwater, she was subject to obvious perils. She 
could have been holed and broken where she was, 
as had another vessel previously, and all might have 
been lost. 


(Plaintiff's proposed finding of fact number 6, incorpo- 
rated by reference as the Lower Court’s finding of fact 
number 13, 88a) 


When viewed in conjunction with the above quoted find- 
ing, the latter clause of Judge Knapp’s test must have 
meant that, had the tow not been attempted, it was more 
likely than not that the vessel would have either shifted 
to position B and all might have been lost, or that the en- 
tire vessel would have been lost in position A. 


In other words, because the peril might have caused the 
damage in question, had the Captain not attempted to save 
the ship and cargo, Judge Knapp thought the damage 
could not be General Average. On the contrary because the 
ship and cargo would have been lost without the salvage 
efforts, the results of those efforts are, by definition, Gen- 
eral Average. 


6 


The majority noted that the Lower Court found that 
“The Master’s action in attempting to tow in no way 
increased the danger to the ship,” slip opinion at 628. Of 
course, it did not increase the danger. The cargo and ship 
were in danger of being completely lost. How could any 
action increase the danger beyond total destruction? 


Judge Knapp, and the majority, failed to grasp the im- 
portance and relevance of the existence of the Peril to 
our situation. Had Judge Knapp recognized it, and realized 
its importance, he never would have thought that the fact 
that damage would have occurred “regardless of whether 
the tow had been attempted” could defeat a claim for Gen- 
eral Average contribution. Of course, damage would have 
oceurred regardless of whether the tow had been attempted. 
The entire venture would have been lost had the tow not 
been attempted. 


The majority of this Court also appear to have missed 
the import of this overriding facet of General Average. 
At page 626 of the slip opinion, the majority referred to 
Appellant’s argument that damage, which was avoidable 
by some means once the vessel had run aground, was Gen- 
eral Average damage, while damage, which was not avoid- 
able once the vessel ran aground, was Particular Average 
damage. The majority tacitly approved such a test, but 
referred to the “otherwise would not have occurred” test 
and found that appellants had not met it. The majority 
held at Page 627 of the Slip Opinion: 


We further agree that if the breaking of the tow line 
permitted a sideward movement that would not other- 
wise have occurred, the damage would be general 
average... 


(Emphasis added) 
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Later on the same page, the majority repeated the “other- 
wise would not have occurred” test as follows: 


However, the applicability of these cases here de- 
pends upon Sea-Land’s ability to establish that the 
tow had permitted the vessel to be pulled free enough 
to permit a sideward movement which otherwise would 
not have occurred. 


(Emphasis added) 


The “otherwise would not have occurred” test is just as 
erroneous as John Knapp’s “regardless of whether the tow 
had been attempted” test. Both tests require that the dam- 
age in question be of such a nature that it could not have 
occurred without the sacrifice. In other words, the damage 
could not be caused by the energy contained in the General 
Average Peril. 


According to this erroneous theory, the Peril would have 
to be a strange Peril, which if allowed to run its course, 
would somehow avoid destroying only the thing sacrificed. 
Of course, this is contrary to the definition of General 
Average. 


This was never the intent of the ancient doctrine of 
General Average. As explained in Appellant’s Reply Brief, 
the Supreme Court emphatically rejected such a proposal 
as long ago as 1850. In reply to an argument that a Gen- 
eral Average sacrifice was limited to damage that would 
not otherwise have occurred, the Supreme Court held as 
follows: 


And [the argument] seems, when more carefully 
stated, to be this, 
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that if a common peril was of such a nature, that 
the ‘jactus’, or thing cast away to save the rest, would 
have perished anyhow, or perished inevitably, even 
if it had not been selected in the place of the whole, 
there could be no contribution. 


If this be the meaning of this proposition, and we 
can discover no other, it is a denial of the whole doc- 
trine upon which the claim for general average has its 
foundation. 


Barnard v. Adams, et al., supra, 10 How. 270, 304, 51 U.S. 
270, 303 (1850) (Emphasis supplied). 


Nothing new or different can ever be found to sacrifice 
in a General Average situation because, by the very nature 
of a General Average peril, all will be sacrificed. or lost 
if the peril is not directed toward a portion of the \ enture. 


Here, the master of the s/s Beauregard directed the 
energy contained in the Peril, the wind and current, toward 
the vessel’s bottom when he attempted to tow her free. 
The salvage efforts, which started with the tow, eventu- 
ally were successful. The cargo, valued at $3,282,680.68, 
was saved by expenses and damage sustained by the vessel 
in the amount of $763,081.70. The General Average ad- 
juster computed the General Average contribution due 
the vessel owner for its bottom damage as $478,816.00. 
The parties stipulated to the accuracy of this amount (94a). 
Plaintiffs only ask for their $478,816.00 proportionate 
share of the bottom damage, of about $700,000. 


After the trial and the appeal, we are left with the crucial 
issue of whether the tow caused the damage undecided, 
and with the law of General Average in a confused state. 
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Is this Court holding that General Average sacrifices are 
limited to damages which coud not have been caused by 
the energy contained in the Peril? If this Court intends 
to so hold, how ean it do so in light of the explicit, con- 
trary view expressed bv the U.S. Supreme Court in Bar- 
nard et al. v. Adams, et al., 10 How. 270, 51 U.S. 285 (1850) ? 


CONCLUSION 


Appellants’ petition for a rehearing should be granted. 
On rehearing, this Court should reverse the Trial Court 
and award plaintiffs an additional $478,816.00 as general 
average contribution for the damage of over $700,000 sus- 
tained by the S.S. Beaurecarp during the sideward shift. 


Respectfully submitted, 


Haicut, Garpner, Poor & Havens 
Attorneys for Plaintiffs-A ppellants 
One State Street Plaza 
New York, New York 10004 


M. E. DeOncuis, 

Cuestex D. Hooprr, 

Bruce C. Berrncer, 
of Counsel 
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